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After voting for a Brexit on 23 June 2016, the UK government has ended its membership of the 

European Union on 29 March 2017 by sending a so-called Article 50 brief (referring to the article in the 

Treaty of the European Union regulating the exit procedure). The UK now has two years to arrange for 

its withdrawal, meaning that ultimately by 29 March 2019, the UK seizes to be a member of the EU.  

The Brexit will have far-reaching consequences for the UK, the EU and for businesses globally doing 

business with or within the UK. The impact of the exit will depend on the form that it will take – a point 

that is yet to be decided. This practical guide highlights the potential legal implications of Brexit for your 

business.  

The exit process  

Since the notice has been given, a two-year period of negotiations will begin on the arrangements for 

the UK's withdrawal. This will most likely take place parallel with negotiations on a second agreement, 

governing the relationship between the UK and the EU post-Brexit. During the two-year negotiation 

period, the UK and businesses operating in the UK must continue to comply with EU law and EU law 

will still be enforceable. After this two-year period a formal Brexit will take effect. 

Possible scenarios 

The UK does not have the option of picking an "off-the-shelf" solution for leaving the EU. The UK has 

to  negotiate with respect to its own relationship with the EU, which will become clear after an intensive 

period of negotiations. The legal implications of the UK leaving the EU will significantly depend on the 

outcome of these negotiations. The most commonly proposed models for the UK’s post-Brexit 

relationship with the EU are described in Annex I to this guide.   

Impact of Brexit on different (legal and tax) areas  

Brexit will affect many different areas of law. Below we will set out some of the key areas of law 

affected by Brexit.  

1. Legal areas

Financial services 

 Currently a variety of authorized businesses (i.e. banks, asset managers, insurance companies,

investment firms, regulated family offices), are able to operate across the EU as long as they have

a base in the UK. This is so called "passporting". Passporting allows businesses in one EU country

to sell services in other countries within the EU. It is uncertain whether the passporting right will stay

in place after Brexit.

 Given this uncertainty businesses may wish to establish offices in other EU countries as a safeguard

measure.
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Export and Trade 

 Free movement of UK goods within the EU, including the free movement of dual-use goods could

come to an end as a result of Brexit;

 European businesses with a UK nexus could be subject to parallel UK and

EU trade sanctions, leading to an increased difficulty for businesses in complying with the trade

sanctions and export control regimes;

 Brexit could mean the end of the simplified VAT treatment for cross-border movement of goods

between the UK and other EU countries, resulting in additional compliance requirements and

affecting the businesses cash flow. Asian Pacific businesses that have established operations in the

UK in order to have easy access to EU markets might have to reassess their strategies.

Competition law 

 EU competition law is an effect-based regime that applies to the location where a company conducts

its business. After Brexit, mergers, acquisitions and joint ventures with a UK nexus may need to be

reviewed by the UK’s Competition & Markets Authority separately, meaning that companies could

face parallel merger control reviews and cartel investigations by both the EU (the European

Commission) and the UK (the Competition & Markets Authority);

 Post-Brexit state aid rules could cease to apply in the UK making it more straightforward for

the government to intervene in business.

Dispute Resolution 

 Choice of English law and forum is embedded in many international contracts. Brexit will,

however, affect the rules relating to jurisdiction, choice of laws and enforcement;

 The EU regime governing the laws of contract, jurisdiction and the enforceability of judgments will

cease to have effect once the UK leaves the EU. Post-Brexit the UK would have to replace

these laws and regulations or face the prospect of its courts’ judgment becoming less

effective across Europe.

IP and data protection 

 EU trade marks and design rights may no longer be valid in the UK after the Brexit. Businesses

trading in the UK would need to register national UK trademarks and design rights;

 Brexit will have consequences for the proposed Unitary Patent and Unitary Patent Court (‘UPC’).

The UK may not participate in the UPC system anymore after Brexit. London may not remain a

section of the Central Division in the UPC system;

 Imports from the UK into the EU may be stopped: products having been put on the market in the

UK cannot be resold in the EU without permission from the EU trade mark proprietor on the basis

of the EU exhaustion of rights principle;
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 Will a European wide injunction still be valid in the UK? Cross-border injunctions which are EU wide

may no longer be applicable in the UK after Brexit;

 Data may not be freely transferred between the EU and the UK after Brexit. The UK may be regarded

as a ‘third country not offering an adequate level of data protection’ if no arrangements are

established.

Employment 

 Several areas of UK employment law, such as the law relating to (unfair) dismissal and the National

Minimum Wage, are not based upon and regulated by EU law, but regulated by UK legislation.

These laws are unlikely to be affected by Brexit. Other areas of UK employment law, such as certain

family-friendly rights, working time, collective redundancy consultation, unlawful discrimination and

business transfers, originate from EU legislation. The impact of Brexit on UK employment law will be

influenced by which “out” option is chosen by the UK;

 Following Brexit, EU citizens will no longer have the automatic right to reside and work in the UK,

and vice versa unless they have already obtained a permanent residency. It is currently unclear

what rules would apply to existing and future migrant workers post-Brexit.

2. Impact on tax areas

Brexit will have a major impact on indirect taxes, but also it can have a further effect on direct taxes. 

What the exact consequences will be depends on choices the UK will make, and also on arrangements 

that the UK will make with its previous EU member states. The future will tell. Practically, EU tax rules 

will fully remain to be applicable as long as the UK has not formally left the EU. 

Indirect Taxes 

Value added tax (‘VAT’) 

 If the UK leaves the EU and does not modify its current legislation, the current VAT regime will still

be applicable;

 However, if the UK adapts its current legislation, or even switch to a different system, this may lead

to various VAT implications (i.e. differences in tax rate, regulations, system);

 Furthermore, it is possible that the Brexit may lead to various tax implications in the field of customs

and/or import duties and excise duties.

Capital tax 

 After the Brexit will be formalized, the UK may design the capital tax at their own discretion, as they

are no longer bound to the EU Directive.
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Direct Taxes 

Corporate tax 

 Some fiscal unities may have to be terminated as based on current legislation, a tax group can be

formed between a parent company and its domestic sub-subsidiary held through an intermediary

subsidiary resident in another EU Member State (“Papillon” situation). This is also applicable in case

of a fiscal unity formed by an EU Member State parent and 2 domestic sister companies.  After

Brexit, the UK is not considered EU anymore and the tax groups as stated above will be terminated.

However, the fiscal unity may still be in place in both situations if a judge decides that is allowed

under the applicable treaty;

 Brexit may not have an effect on many already-implemented directives, provided that the UK does

not adapt its national legislation. This will be case for amongst others the Parent-Subsidiary

Directive, the Interest and Royalty Directive and the Merger Directive;

 Recently, an anti-tax avoidance directive has been adopted. It is expected that the UK may

implement just a part of this directive, but it is also possible that the UK will not implement this

directive and will await further implementation as soon as there is more clarity about the Base

Erosion and Profit Shifting (‘BEPS’) plans of the OECD. Since the UK is in some instances viewed

as a very attractive location for (holding) companies, it cannot be ruled out that the UK will choose

its own future with regard to this point;

 EU case law may lose relevance. (i.e. the question rises to which extent the exit tax limitations retain

their validity in situations of a change of management and control of the tax residency from and to

the UK and another question is how to deal with cross border loss compensation);

 The state aid provisions will be no longer applicable. Furthermore, the Code of Conduct is also not

applicable. However, it is possible that limitations come up due to the BEPS plans of the OECD.

NB: identified state aid may be reclaimed up to 10 years retrospective after the state aid has started;

 EU limitations in double tax treaties are not applicable anymore after Brexit (i.e. the limitation on

benefits (LOB) clause in the NL-US tax treaty where they refer to a EU member to be able to obtain

benefits from the treaty).

A Dutch holding structure 

The relation between the UK and EU member states will be mastered by bilateral tax treaties. The 

Netherlands has a beneficial treaty with the UK. Based on the treaty, there is a 0% tax rate on dividends 

and on interest and royalties. Therefore, it can be beneficial for a UK company to have a Dutch 

holding company on top for their European subsidiaries, as via the Netherlands they can still obtain the 

benefits of the EU Directives. Other from the above benefits, the Netherlands, amongst others: 

 has the most extensive tax treaty networks in the world;

 offers a low corporate income tax rate of 25%( (20% up to 200.000 taxable amount)(which may

be lowered in the near future);
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 has a participation exemption. As such, if certain conditions are met benefits which a Dutch

entity derives from a qualifying participation are tax exempt.

 has no withholding taxes on interest and royalties;

 applies a full (to zero) or partial reduction of withholding taxes on dividend in general;

 gives the possibility to obtain an advance tax ruling with the Dutch tax authorities.

Trading with the rest of the world 

Post-Brexit the UK will lose its benefit of the EU’s free trade deals with non-EU countries. The UK 

will most likely look to replace these. Quite a few countries have already expressed an interest 

in instigating trade negotiations with the UK (including Australia, Canada, China, Ghana, India, Mexico, 

New Zealand, South Korea and the United States). Preliminary trade debates between the UK and India 

have already started.   

In the event of Brexit the UK has to replace the FTA’s. This could potentially benefit countries in the Asia 

Pacific region as the UK would most likely focus on developing stronger trade relationships with 

businesses in the Asia Pacific region. This could theoretically offer beneficial trading opportunities.  

The impact of Brexit on Asia 

Brexit will have an impact on both businesses and governments located in the Asia Pacific region that 

trade with or operate within the EU. The exact impact is at this stage hard to predict. Brexit could result 

in a weaker British economy making the UK less popular with Asian businesses and reducing bargaining 

power for the UK when it comes to imports and exports. On the other hand, with the UK being such a 

major business and trading partner of the Asia Pacific region, its freedom from the EU could also result 

in the UK having more influence when it comes to trade deals. Either way, time will tell.   

For sure Brexit will add additional levels of uncertainty and complexity to your businesses, especially 

during the two-year negotiating period. Questions that come to mind are: What can you do now to protect 

your business against the (negative) impact of Brexit and/or take advantage of the new reality? How are 

your competitors, customers and suppliers likely to be affected by Brexit? Are there smart deals to 

implement now and/or defensive actions to put in place? Our cross-practice Brexit team is there to help 

you and your business with all these questions and to address the challenges and opportunities that 

your business will face due to Brexit.   

More information?  

Please feel free to contact Brexit team head Minos van Joolingen. 

********* 
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Annex I - Brexit options 

1) The “Norwegian model”

 The UK could remain part of the European Economic Area (“EEA”) and will join the

European Free Trade Association (“EFTA”);

 As a member of the EEA, the UK would be part of the single market, which allows free

movement of goods, services, capital and workers;

 The UK would remain to be bound by most of the EU laws and regulations;

 This model would likely result in the least disruption, as the UK would still have excess

to the single market.

2) The “Swiss model”

 The UK would join the EFTA and seek to enter into various bilateral agreements with

the EU to obtain access to the internal market in specific sectors (rather than the

market as a whole, which would be the case under the Norwegian model);

 The Swiss model would likely require the UK to accept some of the EU’s rules on free

movement of persons and comply with particular EU laws;

 The UK would have to make financial contributions to the EU.

3) The “Turkish model” (i.e. Customs Union)

 This model is currently in place between the EU and Turkey in respect of trade in goods,

but not services. Under this model, the UK could not export goods to the EU without

having to comply with customs restrictions or tariffs. Its external tariffs are aligned with

EU tariffs;

 Under the Turkish model UK financial institutions would not be able to provide financial

and professional services into the EU on equal terms with EU member state firms,

unless separately negotiated;

 The UK would not be required to make any financial contributions to the EU, however,

it would be required to comply with substantial portions of EU trade policy.

4) Free Trade Agreement

 A free trade agreement with the EU could cover goods and services to a certain extent,

but it will bring less access to the single market and tariffs are likely to apply;

 Exports to the EU would have to comply with the applicable EU standards.

5) World Trade Organization

 Under this model, the UK would not have any preferential access to the single market;

 Tariffs and other barriers would be imposed on goods and services traded between the

UK and the EU, although, under WTO rules, certain caps would apply on tariffs

applicable to goods, and limits would be imposed on particular non-tariff barriers

applicable to goods and services.


